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ONTARIO   LAW  REFORM   COMMISSION 


To:  The  Honourable  A.  A.  Wishart,  Q.C., 

Minister  of  Justice  and 
Attorney  General  for  Ontario. 


ACTIONS  AGAINST  REPRESENTATIVES 
OF  DECEASED  PERSONS 

Dear  Mr.  Attorney: 

As  a  result  of  a  representation  made  to  it  by  a  solicitor  in  Toronto, 
and  pursuant  to  section  2  (1)  (a)  of  The  Ontario  Law  Reform  Commission 
Act,  1964,  the  Commission  has  considered  certain  aspects  of  the  law  of 
Ontario  respecting  actions  against  representatives  of  deceased  persons. 
As  a  result  of  this  study  the  Commission  makes  certain  recommendations 
which  are  set  out,  together  with  its  reasons,  in  the  following  report. 

The  situation  which  gave  rise  to  the  representation  made  to  the 
Commission  concerned  a  driver  whose  car  was  involved  in  a  collision 
with  another  vehicle.  He  suffered  injuries  requiring  his  confinement  in 
hospital  for  several  months.  Unknown  to  him,  the  driver  (who  was 
also  the  owner)  of  the  other  car  died  less  than  two  months  after  the 
collision  from  causes  unrelated  to  the  accident.  Subsequently,  the 
injured  man  retained  a  solicitor  who  wrote  to  the  other  driver  alleging 
negligence  and  claiming  damages.  No  reply  was  forthcoming  and  no 
indication  was  received  that  the  prospective  defendant  had  died. 

Eleven  months  after  the  accident,  in  order  to  preserve  his  client's 
rights  against  the  running  of  time  under  section  147  of  The  Highway 
Traffic  Act,1  the  solicitor  issued  a  writ  claiming  damages  and  naming 
the  other  driver  as  defendant.  The  writ  was  not  served  because  the 
plaintiff's  injuries  were  not  yet  sufficiently  settled  to  give  an  accurate 
indication  of  the  full  quantum  of  damages  he  might  be  entitled  to 
recover.      Three   months    later   the    anniversary   of   the   death    of   the 


1The  Highway  Traffic  Act,  R.S.O.  I960,  c.  172,  as  amended. 
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defendant  passed.  Some  weeks  later  the  plaintiff's  solicitor  was  informed 
by  the  defendant's  insurance  company  that  the  defendant  had  died  the 
year  before. 

The  plaintiff  was  now  faced  with  an  insurmountable  problem.  A 
writ  which  names  a  person  who  is  dead  at  the  time  it  is  issued  is  a 
nullity.2  Because  his  writ  was  a  nullity  and  not  merely  irregular,  it 
could  not  be  saved  by  amendment  and  could  not  be  the  subject  of 
an  order  of  revivor  under  Rule  299  of  the  Ontario  Rules  of  Practice. 
Under  Rule  299  an  action  may  be  continued  by  or  against  the  personal 
representatives  of  a  person  who  has  died  since  a  writ  in  which  he  is 
named  was  issued. 

A  new  writ  could  not  be  issued  to  replace  the  nullity  because 
time  had  run  on  the  cause  of  action  under  the  twelve-month  limitation 
specified  in  section  147  of  The  Highway  Traffic  Act.  But  even  if  this 
were  not  so,  the  limitation  period  prescribed  by  section  38  (4)  of 
The  Trustee  Act3  would  prevent  the  issue  of  a  new  writ  in  the  case  just 
described.  At  common  law  the  rule  was  that  a  cause  of  action  died  with 
a  party.  Section  38  reverses  this  rule,  and,  except  in  cases  of  libel  and 
slander,  permits  actions  to  be  commenced  by  or  against  executors  and 
administrators  within  one  year  of  the  date  of  the  death.  Thus,  in  order 
to  have  preserved  his  client's  rights,  the  plaintiff's  solicitor  would  have 
had  to  issue  a  writ  naming  the  defendant's  personal  representatives  within 
the  time  limits  of  both  The  Highway  Traffic  Act  and  The  Trustee  Act. 

The  plaintiff's  solicitor  would  have  found  out  in  time  that  the 
defendant  was  dead  if  he  had  attempted  to  serve  the  writ  shortly 
after  issuing  it.  Had  the  possibility  that  the  defendant  had  died  been 
present  to  his  mind,  he  could  have  attempted  to  learn  from  the  office 
of  the  Registrar  General  whether  the  defendant's  name  appeared  in  the 
register  of  deaths.4  In  addition  he  might  have  inquired  at  the  office  of 
the  Surrogate  Court  to  determine  whether  an  application  had  been  made 
for  a  grant  of  letters  probate  of  a  will  or  letters  of  administration  in 
the  defendant's  estate. 

A  search  at  the  Registrar  General's  office,  however,  does  not  offer  a 
practical  means  of  checking  on  whether  or  not  a  party  has  died. 
The  requisite  registration  may  not  have  been  made  at  the  time  of 
the  search  and,  in  any  event,  the  nature  of  the  records  kept  by  the 
office  does  not  lend  itself  to  answering  such  a  general  question  as, 
"Has  the  prospective  defendant  died  since  my  cause  of  action  arose?" 
The  Commission  is  informed  by  the  Registrar  General's  office  that  a 
more  precise  indication  of  the  date  and  place  of  death  would  be 
required  in  order  to  search  their  records.  But  that  is  the  very  informa- 
tion being  sought. 


2See  Williston  and  Rolls,   The  Law  of  Civil  Procedure  (1970),  at  pp.   117  and  158, 
and  the  cases  cited  therein. 

3The  Trustee  Act,  R.S.O.  1960,  c.  408,  as  amended. 
4See  The  Vital  Statistics  Act,  R.S.O.  1960,  c.  419,  as  amended,  ss.  17-24. 


In  the  County  of  York,  and  probably  in  some  other  areas,  it  would  be 
possible  to  resort  to  the  Surrogate  Court  office.  In  the  County  of 
York,  in  addition  to  the  books  showing  applications  for  letters  probate 
or  letters  of  administration  in  the  order  in  which  they  were  made, 
there  is  a  card  index  listing  applications  alphabetically  by  the  surname 
of  the  deceased.  Since  it  takes  about  four  or  five  days  for  a  card 
to  appear  in  the  index  after  an  application  it  would  be  necessary  to 
search  the  latest  entries  in  the  books  as  well  as  the  index.  If  the 
search  showed  nothing,  a  writ  could  be  issued  at  once  with  at  least 
some,  although  by  no  means  complete,  assurance  that  the  defendant  was 
still  alive.  If  it  was  not  intended  to  issue  the  writ  immediately,  for  a 
fee  of  five  dollars  the  plaintiff  could  file  an  intervention  which  would 
entitle  him  to  notice  as  soon  as  an  application  was  made  at  the 
Court  in  the  defendant's  name.  Unlike  a  caveat  which  is  good  for  only 
six  months,  an  intervention  is  valid  for  an  unlimited  time.  It  must  be 
emphasized,  however,  that  these  steps  in  the  Surrogate  Court  do  not 
guarantee  that  a  defendant's  death  will  be  revealed.  Surrogate  Court 
records  are  only  county-wide  in  scope  and  will  reveal  information  only 
if  the  defendant's  personal  representatives  make  an  application  at  the 
Court  as  a  result  of  his  death. 

When  to  serve  a  writ  is  a  question  for  the  professional  judgment  of  the 
solicitor  handling  a  case,  in  light  of  its  particular  facts.  Whether  a 
solicitor  serves  the  writ  as  soon  as  he  can,  or  waits,  either  for  further 
resolution  of  his  client's  injuries,  or  for  any  other  reason,  is  a  matter  for 
him  to  decide,  after  consultation  with  his  client.  The  Commission 
will  not  enter  upon  a  discussion  of  the  merits  of  possible  choices  or 
attempt  to  identify  optimum  courses  of  action. 

The  Commission  has  considered  the  possible  ways  in  which  the 
problem  described  herein  could  be  solved  in  order  to  prevent  its 
recurrence,  without  creating  unjust  or  wholly  unnecessary  difficulties 
for  executors  and  administrators,  and  without  interfering  in  the  normal 
distribution  of  estates. 


The  Commission  therefore  recommends  that  a  new  section  be  added 
to  The  Trustee  A  ct  to  provide  that : 

1.  Where  a  writ  is  issued  in  good  faith  against  a  party  who, 
unknown  to  the  plaintiff,  has  died  prior  to  the  issuance  of 
the  writ,  the  Court  should  have  the  power  to  validate  the 
writ  and  permit  its  amendment  to  safisfy  the  requirements  of 
section  38 ;  and 

2.  The  Court  should  have  a  power  to  save  the  defendant's  executor 
or  administrator  harmless  if,  unaware  of  the  plaintiff's  claim, 
he  has  distributed  the  estate. 

At  the  heart  of  this  recommendation  is  a  philosophy  which  has 
long  been  a  part  of  Anglo-Canadian  jurisprudence  and  has  been  the 


moving  force  behind  the  reforms  of  the  various  Judicature  Acts  in 
Canada  and  in  England.  It  is  not  just,  and  is  therefore  not  acceptable, 
that  a  person  should  lose  his  right  to  relief  by  reason  of  a  slip  or 
inadvertence  in  procedure.  The  same  considerations  apply  when  this 
loss  can  be  occasioned  by  reason  of  some  circumstance  affecting  pro- 
cedure which  is  unknown  or  cannot  be  reasonably  discovered.  Pro- 
tection must  of  course  be  given  to  others  who  may  be  harmed  by 
that  party's  failure  to  pursue  his  rights  as  promptly  or  as  efficiently 
as  he  might.  But  within  necessary  limits,  procedural  law  should  remain  as 
rational  and  flexible  as  possible. 

All  of  which  is  respectfully  submitted, 


U&JU***' 


H.  Allan  Leal, 

Chairman. 


Richard  A.  Bj 

Commissioner. 

W.  Gibson  Gray, 


William  R.  Poole, 


Commissioner. 


November  30,  1970. 


Digitized  by  the  Internet  Archive 

in  2011  with  funding  from 

Osgoode  Hall  Law  School  and  Law  Commission  of  Ontario 


http://www.archive.org/details/reportonactionsaOOonta 


